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MASS MRPIA BUREAU'S OPPOSITION TO !l>TION TO ENLARGE ISSUES

1. On April 19, 1993, Listeners' Guild, Inc. (IIGuild II)

filed a Motion to Bnlarge Issues (IIMotion ll
). The Mass Media

Bureau submits the following comments in opposition to Guild's

Motion.

2. Guild seeks addition of the following issues against GAF

Broadcasting Company, Inc. (IIGAFII):

(1) To determine the circumstances under which GAF
Broadcasting Company, Inc. ("GAF"), licensee of
WNCN(FM), New York, New York, falsely reported
employment data to the Commission and made reference
to such false data in a pleading filed herein, and the
circumstances under which GAF discovered the falsity of
said report and pleading and filed corrections to the
same, and to determine the effect thereof on GAF's
qualifications and fitness and on its application for
renewal of license. ~~
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(2) To determine whether GAF Broadcasting Company, Inc.
("GAF"), licensee of WNCN(FM), New York, New York,
engaged in activities in its dealings with Listeners'
Guild, Inc. that constituted abuse of the Commission's
processes by means of threats and/or inducements
calculated to avert the filing of information and/or
arguments before the Commission that would have
reflected adversely upon GAF and its applications
before the Commission, and if 80, to determine the
effect thereof on GAF's qualifications and fitness and
on its application for renewal of its license.

3. Guild claims that neither of these proposed issues was

dealt with in the Hearing Designation Order, B FCC Rcd 1742 (ASD

1993). Guild incorporates by reference the allegations and

evidence set forth in its April 14, 1993, Petition for

Reconsideration and its concurrently filed Petition for

Intervention. Guild also asserts that each requested issue is

based, in whole or in part, upon facts and circumstances which

have occurred since the pleading cycle initiated by Guild's May

1, 1991, Petition to Deny, was completed.

4. Guild's first requested issue is premised on disclosures

made in GAF's February 22, 1993, Amendment to Consolidated

Opposition. There, GAF acknowledged and corrected certain errors

with respect to its EEO performance that it made in its

Consolidated Opposition to Petitions to Deny. Guild attempts to

distinguish this requested issue from the EEO matters which the

HOO separated from the instant proceeding.

5. The Bureau opposes this requested issue. Section
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1.229(d) requires that "motions to enlarge contain specific

allegations of fact sufficient to support the action requested."

Here, Guild has failed to make any prima facie case warranting

addition of the requested issue. GAF voluntarily admitted that

it erred in its prior submission and Guild has proffered no

specific allegations of fact indicating that there was any

pattern of inaccurate reporting or motive to deceive. Although

Guild claims that the requested issue is dissociated from its EEO

allegations pending before the EEO Branch, it is apparent that

Guild is hoping to use the requested issue to engage in an

unwarranted "fishing expedition" with respect to WNCN(FM)'s EEO

performance. Accordingly the Bureau opposes addition of

requested issue (1).

6. Guild's second issue request is predicated on its

contention that the HOC failed to address the arguments raised in

its Petition to Deny that GAF abused the Commission's processes

by threats and other inducements in an effort to dissuade Guild

from presenting facts and arguments adverse to GAF to the

Commission.

7. The Bureau also opposes this requested issue. In its

petition to deny at pages 6-9, Guild focused on its dispute with

GAF regarding the "WNCN Listeners Club." Guild claimed that the

similarity of the name of the GAF organization with its

organization would cause confusion among listeners. Guild also
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discussed its negotiations with GAF regarding changing of the

name of the "WNCN Listeners Club." In rejecting the allegations

raised in the Petition to Deny, the HOO at paragraph 33

specifically noted that Guild alleged that GAF had abused the

Commission's processes with respect to its listener organization.

Thus, Guild's contention that the HOO failed to address its

allegations is totally without merit. To the extent that Guild

suggests that the HOO's exposition of its allegations was

inadequate, the Bureau submits that it has reviewed the abuse of

process allegations in Guild's Petition to Deny and Petition for

Reconsideration and concludes that the requested issue is

not warranted. Basically, what Guild is arguing is that GAF was

a hard bargainer and did not perform in accordance with the

agreements entered into with Guild. The Commission has

consistently held that it is not the proper forum for the

resolution of private disputes and that any redress should be

sought in a local court of competent jurisdiction. John L.

Runner. Receiver (KBIF), 36 RR 2d 773, 778 (1976). Thus, the

Bureau opposes addition of the requested issue.
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8. In summary, the Bureau opposes addition of both of

Guild's requested issues.

Respectfully submitted,
Roy J. Stewart
Chief, Mass Media Bureau

~z:~
Charles E. Dziedzic

Chie~~Ch

~ry td~~·n"""'---
Attorneys
Mass Media Bureau

Federal Communications Commission
2025 M Street, N.W., Suite 7212
Washington, D.C. 20554
(202) 632 - 6402

April 28, 1993
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CERTIFICATE OF SERVICE

Michelle C. Mebane, a secretary in the Hearing Branch,

Mass Media Bureau, certify that I have, on this 28th day of April

1993, sent by First Class mail, u.s. Government frank, copies of

the foregoing ·Mass Media Bureau· s Opposition Motion to Enlarge

Issues· to:

Harry F. Cole, Esq.
Bechtel & Cole
1901 L Street, N.W.
Suite 250
Washington, D.C. 20036

Counsel for The Fidelio Group, Inc.

Christopher G. Wood, Esq.
Fleischman & Walsh
1400 16th Street, N.W.
Suite 600
Washington, D.C. 20036

Co-counsel for GAF Broadcasting Co., Inc.

John T. Scott, III, Esq.
Crowell & Moring
1001 pennsylvania Avenue, N.W.
Washington, D.C. 20004

Co-counsel for GAF Broadcasting Co., Inc.

Morton L. Berfield, Esq.
Cohen & Berfield
1129 20th Street, N.W.
Washington, D.C. 20036

Counsel for Class Entertainment and
Communications, L.P.

David M. Rice, Esq.
One Old Country Road
Carle Place, New York 11514

Counsel for Listeners' Guild, Inc.

~c,~
Michelle C. Mebane
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